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Introduction

The Standards are...aspirational, to be sure, but they are not unrealistic. They
point the way toward criminal justice processes that are fairer, more rational,
more open, more accountable, and more effective.l

This revised 2020 Edition of the National Association of Pretrial Services Agencies’

(NAPSA) Standards on Pretrial Release continues the mandate of previous Editions—to

describe the components of an effective, legal, and evidence-based bail system. It also

updates the Standards with the developing body of knowledge about best and promising

practices in the pretrial field and changes to the legal definition of and the requirements for

fair and reasonable bail decision-making. Revisions from past Editions include:

1. Afocus on a systems approach to improving bail decision making, with broader and
more defined roles for the court, prosecution, and defense.

2. Greater recognition and advocacy of pretrial services agencies as an essential element
of effective bail systems.

3. A call to ban the use of money as a type of bail, a requirement of pretrial supervision or
a means of detention.

4. Support for empirically developed and validated pretrial risk assessments to help
predict the likelihood of return to court and arrest-free pretrial behavior and to assist in
identifying conditions appropriate to specified risk factors.

This Edition also sets a higher bar on what is realistic for justice systems to accomplish.
Previous Editions accepted budgetary and other limitations as reasons for jurisdictions to
not adopt essential features of a legal and effective bail system. However, based on the
experiences of numerous jurisdictions since the publication of the Third Edition and the
shifting attitudes nationwide about fair and effective bail practices, this Edition stresses
that this higher expectation is in reach of most—if not all—justice systems. Nowhere is this
more evident than in our stance against financial bail and conditions of supervision that
impose a cost to the defendant. This contrasts with the Third Edition’s Standard 2.5(a), that
allowed for financial conditions “when no other conditions of release will provide
reasonable assurance that the defendant will appear for court proceedings.” Since the
drafting of that Standard, research has made even clearer the untenable issues associated
with a money-based bail system. Judicial officers often set financial bail based on nothing
more than an arrest charge, with little or no regard for the individual defendant’s risk of
flight or rearrest. Since 2000, 95 percent of the growth in the need for jail resources—the
most expensive asset of the criminal justice system—is from the increase in un-convicted
detainees.2 Today, almost 63 percent of jail inmates are pretrial detainees held on financial
bails they cannot afford.3 Individuals held in jail before trial, even for short periods of

1 National Association of Pretrial Services Agencies. (2004). Standards on Pretrial Release, Third Edition.
Washington, D.C.: National Association of Pretrial Services Agencies. at 3 and 7.

2]d. at 1.

3 Minton, T.D. and Zeng, Z. (2015). Jail Inmates at Midyear 2014. Washington, D.C.: United States Department
of Justice, Bureau of Justice Statistics. NCJ 248629.
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detention, have worse outcomes, such as higher risk of unemployment,* higher rates of
sentencing disparity,> and a greater likelihood of reoffending.6

Moreover, effective and fair options exist beyond an antiquated money bail system.
Jurisdictions have limited setting financial bail beyond a defendant’s ability to pay—or, in
the cases of Washington, D.C. and New Jersey, effectively eliminated money from the bail
decision—with no reduction in release, appearance or safety rates. Courts also have
challenged jurisdictions to reconsider the use of financial bonds that appear tied more to
local culture than informed practice. The California Court of Appeals noted:
“But the problem this case presents does not result from the sudden application of a
new and unexpected judicial duty; it stems instead from the enduring unwillingness of
our society, including the courts ... to correct a deformity in our criminal justice system
that close observers have long considered a blight on the system.”

This Edition strengthens NAPSA’s advocacy of pretrial services agencies as necessary
components of high functioning bail systems. Previous Editions outlined the key functions
pretrial services agencies perform for their justice systems. This Edition describes those
functions in greater detail and gives a stronger justification for coordinating them under a
single organization. This Edition also breaks from previous Standards that approved of
pretrial services agencies functioning “under a variety of different organizational
arrangements.”8 Instead, NAPSA strongly endorses independent pretrial services agencies
with control over their mission, budgets, staffing, and structure. Even pretrial agencies
under “parent” organizations should function independently enough to fulfill the pretrial
agency'’s strategic objectives.

Finally, this Edition takes a more system-based approach to improving bail practices.
NAPSA’s primary focus always will be to advocate best and promising practices for pretrial
services agencies. However, we recognize that minimizing unnecessary and unjust pretrial
detention, enhancing public safety and court appearance, and administering the bail
process fairly requires collaboration among pretrial services, the judiciary, prosecution,
defense, law enforcement, and corrections. This systemic focus acknowledges that for most
of America’s justice systems, real bail reform requires a holistic change in local culture and
attitudes about pretrial release, the rights of pretrial defendants, and what truly is needed
to reasonably assure court appearance and public safety. Proper implementation of this

4 Schonteich, M. (2010) The Socioeconomic Impact of Pretrial Detention. New York, NY: Open Society
Foundation.

5 Leipold, A.D. (2005). “How the pretrial process contributes to unfair convictions.” The American Criminal
Law Review, 42 Amer. Crim. L. Rev. 1123, 1123-1165 (2005); Gerstein, C. Plea Bargaining and the Right to
Counsel at Bail Hearings, 111 Mich. L. Rev. 1513 (2013). Available at:
http://repository.law.umich.edu/mlr/vol111/iss8/4.); Stephenson, M. (2016). Distortion of Justice: How the
Inability to Pay Bail Affects Case Outcomes. Available at
https://www.econ.pitt.edu/sites/default/files/Stevenson.jmp2016.pdf.

6 Lowenkamp, C., VanNostrand, M., and Holsinger, A. (2013). The Hidden Cost of Pretrial Detention. New York,
NY: Laura and John Arnold Foundation.

7 See In re Humphrey, 228 Cal. Rptr. 3d 513 (Cal. Ct. App. 2018).

8 NAPSA (2004) at 11.
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reform must include all elements of an effective pretrial justice system, properly defined
and functioning well.?

Standards Outline

Each Standards “part” describes a critical component of a comprehensive, fair and effective
bail decision-making system. These include the guiding principles and legal foundations of
a bail system, the essential elements of a fair and effective system, legal and evidence-based
requirements for bail decision-making, and the essential components for a pretrial services
agency. These components include:

PART I: Guiding Principles for Pretrial Decision Making

e The legally-acceptable goals of bail setting: maximizing pretrial release, court
appearance, and public safety.

e Bail that is individualized to a defendant’s likelihood of court appearance and risk to
public safety.

e A presumption of own recognizance release with the requirements to appear in court as
required and not engage in criminal activity.

e When own recognizance (OR) release is inappropriate, least restrictive supervision to
provide reasonable assurance of court appearance and public safety.

e Abolition on all financial conditions of bail.

e Pretrial detention limited to defendants who pose an unmanageable risk to commit a
dangerous or violent crime or abscond from court proceedings and respectful of a
defendant’s due process rights.

e A defendant’s retention of other constitutional rights besides reasonable bail.

e Bail decisions that do not impose a disparate or discriminatory outcome based on race,
ethnicity, gender, sexual identity, disability or religious affiliation.

e Arecognition of the rights of victims at the pretrial stage.

e Assurance of adequate funding of all critical bail functions.

PART II: Essential Elements of a Pretrial Justice System

e Options for law enforcement to facilitate release or alternat